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APPELLATE PROCEDURE UNDER THE 
ENGLISH JUDICATURE ACT AND RULES 
THEREUNDER. 





The series of editorials and articles 
which this journal purposes to lay before 
its readers, as indicated by its managing 
editor in the first number of its current 
volume, begins with this editorial. 

As this effort is to receive the attention 
of its contributors and its editors, every 
word in this symposium of the series is to 
stand on its individual merits and be iden- 
tified as to its authorship. This journal is 
to be a medium in a campaign to improve 
our defective procedure, and not a partisan 

for any special plan in the attainment of 
that end. 

Our appellate practice has seemed to the 
writer hereof to contain many snares and 
pitfalls, preventing causes attempted to be 
appealed by writ of error or by ordinary 
appeal from being heard at all. 

These things pertain in no respect to the 

_law as a science and therefore observance 
of rules in the perfecting of appeals are not 
like the observance of true technicalities 
with underlying principles. A statute pro- 
viding for an appeal is a mere detail of 

judicial administration. It tells us one may 
have an appeal. If it does not plainly point 
out how the privilege is to be exercised, the 

statute is defective. , 

Again, American appellate courts are 
generally. so circumscribed in power, that 
they defeat, instead of assist, the principle 
We 
have all heard of Jarndyce v. Jarndyce and 
other like English cases which illustrate the 


law’s delay, but in England we believe that 


interest reipublicae ut sit finis litium, 





the right of appeal has not been charged 
with such responsibility. In this country, 
appeal is the main avenue down which, or 
along which, the genius of procrastination 
pleasantly wanders, and, at recurring peri- 
ods, in the same case. 

The English Supreme Court of Judica- 
ture Act, supplemented by the rules which 
it authorized England’s judges to frame, 
has seemed important for us to consider, 
if we believe that a trial and an appeal 
therefrom is fairly all that a litigant should 
obtain, provided, that no extraneous influ- 
ence has substantially prevented a trial hav- 
ing been had, In other words, though 
error may have been committed in a trial, 
vet if there was a trial the best that a court 
of original jurisdiction knew how to give, 
an appellate court ought to be vested with 
power to end the controversy. Further- 
more, if an appeal is attempted, the way to 
appeal should be so plain that a wayfarer, 
though a stranger, should not err in the 
taking of it. 

Let us see what English practice accom- 
plishes in both of these regards. As we 
are here concerned only about the working 
part of the practice rules, as enforced, we 
need not consider the terms of authority 
for their adoption, 6ur summary being of 
those rules, as they appear in Tomlinson’s 
Notes on Judicature Acts and Rules, 1883. 

Rule 1 provides that all appeals to the 
Court of Appeal shall be by way of rehear- 
ing and brought by notice of motion in a 
summary way. This notice of motion may 
he from the whole or any part of a judg- 
ment complained of—in the latter case 
specifying. 

Rule 2 provides for its service; Rule 3 
ior the time—r1q days. 

Rule 4 gives the Court of Appeal all pow- 
ers and duties of amendment that existed ‘in 
the court appealed from, and discretionary 
power to receive further evidence, either 
oral, or by affidavits, or by deposition taken 
before a commissioner, not only as to what 
might have been offered at the trial, but 








40 CENTRAL LAW JOURNAL. 


No. 3 








also as to matters relevant since the trial 
below. “The Court of Appeal shall have 
power to draw inferences of fact and to 
give any judgment and make any order 
which ought to have been made and to 
make such further and other order as the 
case may require.” ‘This it can do even 
though “the notice of motion” is not from 
the judgment as a whole and may be exer- 
cised in favor even of respondents who 
may not have appealed or complained in 
any way of the decision their adversaries 
appeal from. It may also make such order 
as to costs as may be just. 

Rule 5 allows, if the court thinks fit, a 
new trial to be had. 

Rule 6 says it is unnecessary for a re- 
spondent to give “notice of motion” by way 
of cross-appeal, if he wishes to contend the 
judgment should be varied, but if he omits 
to do so, this gives ground for appellant 
to ask of the court’s discretion an adjourn- 
ment of the appeal. Rule 7 applies for 
service of notice of motion by way of cross- 
appeal. Rule 8 provides for filing of notice 
of motion by appellant so as to have cause 
put on calendar. 

Rule 9 fixes the time for appeal at 21 
days after judgment. Rule 10 need not be 
noticed, 

Rule 11 should be set out in full and is 
as follows; “When any question of fact is 
involved in an appeal, the evidence taken in 
the court below bearing on such question 
shall, subject to any special order, be 
brought before the court of appeals as fol- 
lows: (a) Of affidavits by printed copies 
of such as have been printed and office 
copies of others; (b) Oral evidence by pro- 


duction of the judge’s notes or such other 


materials as the court may deem expedi- 
ent.” Rule 12 provides that if the evidence 
has not been printed in the court below, 
the Court.of Appeal may order the whole 
or any part printed. If any party prints it 
of his own motion, the court may, if it sees 
fit, order his adversary to pay therefor. 

Rule 13 provides that, if on the hearing 
there is any question about a ruling or di- 
rection, the court may take any steps it sees 
fit to ascertain what really was done. 





Rules 14, 15, 16, 17 and 18 need not here 
be set out, 

This plan shows that an appeal is taken 
under the judicature act merely by notice 
of motion, and service and filing with the 
clerk of the court of appeals. This notice 
may be general from the entire judgment, 
or special from a particular part. When 
the court gets it by either method, it has as 
full power to dispose of the cause, as if it 
were the court of original jurisdiction, with 
the added power, which the court below 
has not, to grant a new trial. 

Our theory here is vastly different. Our 
new trial must be first applied for where 
the case was tried. We go on the plan, 
that a trial judge may think he committed 
an error, or that the jury committed an er- 
ror and he gives a new trial, when his first 
ruling may have been right or the jury may 
have been right, and the court of appeals 
may reverse him in either event. Our plan 
gives him a sort of locus poenitentiae as to 
his own supposed sins, which may not have 
been sins at all, and he starts all over again. 
Or if he thinks he is right and the jury 
was right, the court of appeals, if it deems 
otherwise, may make him start all over 
again, 

This might not be so very bad, if the 
same thing were not liable to happen on a 
second, or a third or a fourth trial. We 
feel this evil so strongly, that our legisla- 
tion sometimes provides for letting that 
which is looked on as error stand, as for 
example, where there is a limit prescribed 
in the granting of new trials. England, on 
the contrary, says the end is where of right 
it ought to be, and with the proper judg- 
ment at that point, and it gets to that end 
without any circumlocution or delay. 

We will follow this up, in our next, and 
consider whether or not our right of ap 
peal, when contemplated by state constitu- 
tions, forbids the large exercise of power, 
which is vested by the law of England in its 
one Court of Appeal. If we conclude it does 
not, or only partially, we will endeavor to 
show with what advantage the English sys- 
tem should be here applied, as far as it may 
be applied. C. 
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NOTES OF IMPORTANT DECISIONS 





TAXATION—EXEMPTION OF BUILDING 
FOR CHARITABLE PURPOSES IN COURSE 
OF CONSTRUCTION.—The New Jersey Su- 
preme Court rules that it is not even neces- 
sary to invoke the canon of strict construction 
of an exemption from taxation for it to be 
ruled, that a building being constructed for a 
charitable purpose is not exempt from taxation 
where the statute for the exemption only ap- 
plies to property “actually used.” Institute of 
Holy Angels v. Borough of Ft. Lee, 77 Atl. 
1035. 

This ruling presents this kind of situation: 
“A fund is bequeathed to charity. For it to be 
used in the way designed we will say a hos- 
pital is to be erected. After the hospital is 
erected and used in the charitable purpose it 
is free from taxation, but if the fund to be de- 
voted to charity is diminished by the tax, be- 
fore the hospital is opened, there is a case 
where the fund is already being used for char- 
ity, and yet it is taxed, as if it were not being 
so used. In other words the fund bequeathed 
is “actually used” for charity, while the instru- 
mentality created for the charity is taxed, be- 
cause it is not ready to be handled. We scarce- 
ly believe the state intended to tax a charity 
in the interval of its necessary preparation for 
active work. Indeed, when it aiterwards be- 
gins its work its activity bears relation back 
to the beginning of its preparation for work. 





REMOVAL OF CAUSES—SUIT AGAINST 
RECEIVERS APPOINTED BY FEDERAL 
COURT AS ONE ARISING UNDER FEDERAL 
LAW.—Where an action was begun in the 
court of a state by a citizen of another state 
against receivers appointed by still another 
state of which latter state the receivers were 
citizens, it was held that there not being the 
requisite diversity of citizenship, the action 
should be remanded to the state court whence 
it was removed, because there was no federal 
question involved in the mere suing of re- 
eceivers of an interestate railroad, appointed 
by a federal court. Dale v. Smith, 182 Fed. 360. 

Judge Van Valkenburgh, relying on Gable- 
man vy. Peoria El. Ry. Co. 179 U. S. 335, to the 
effect that a court in possession of the prop- 
erty through its receivers can adjust the equi- 
ties between all parties and determine the 
time and manner of payment of judgment 
creditors, said the objects aimed at by the 
receivership are in no wise ‘interfered with 
by litigation against the receivers in other 
courts. “It is no doubt true,” says the judge, 
“that this action might have been brought in 
the court by which the receivers were appoint- 
ed, but this does not militate against the com- 





petency of other jurisdictions,” and then con- 
cluding that “the federal rights and interests 
involved, if any, are incidental and collateral, 
and not in any sense litigated questions,” the 
motion to remand was sustained. 

This opinion further shows that the petition 
for removal was considered defective in mere- 
ly stating that: “This case is one arising under 
the laws of the United States,” without set- 
ting up the facts from which the court may 
see whether this averment be true or not. 

Upon the whole the opinion of Judge Van 
Valkenburgh is rather refreshing as of a tone 
in discouragement, rather than as inviting 
resort to federal tribunals of controversies 
that state courts may dispose of. 








PSYCHOLOGY FOR THE WITNESS 
STAND. 





Introduction.—It is a matter of common 
knowledge to those whose business it is to 
conduct trials of fact in our courts of jus- 
tice, that it is no easy matter to get at the 
truth of the matters to be brought out in 
evidence. There are two sides to every 
law-suit, two parties contending for the 
truth of the matter as testified to by each. 
The case must be won or beaten, is the 
attitude of each party to the controversy. 
For either counsel it is a question, which 
party can develop the true facts on his 
side, or rather, whether the opposite side 
either is not giving the truth, or withhold- 
ing some of it, or is unduly coloring the 
facts. That either or all of these things 
are current in testimony may be admitted. 
It is the object of cross-examination, if pos- 
sible, to discover what is the truth, and it 
is profitable and very desirable that the 
why and wherefore of the blinding of the 
intelligence, the choking of the con- 
science, and the warping of the judg- 
ment of any particular witness be brought 
to light, in order that the art of cross- 
examination may be more efficient to the 
task which it should accomplish ; to disclose 
the above-mentioned flaws in the human 
mechanism. 

Man’s whole psychical make-up lies at 
the foundation of these flaws in the human 
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mechanism, and therefore, it becomes nec- 
essary that it be examined to arrive at the 
causes for it and for the matter and man- 
ner of the evidence adduced on the witness 
stand. It will, therefore, be proper to con- 
sider man’s psychical states, particularly in 
relation to his testifying on the witness 
stand. 

Each of the states of the intellect, of the 
will, and feeling contributes its part to the 
study of the whole. But it will be neces- 
sary for the practitioner to unify them in 
his experience, and therefore to develop 
that personal feeling and discrimination 
which will alone make him a master. 

The Intelligence-—In considering the in- 
tellect of man, we have to do with his rea- 
soning powers wherewith he assimilates and 
discriminates whatever his senses have per- 
ceived, and from which he draws the infer- 
ences that go to make up his store of knowl- 
edge. Man not only sees with his natural 
eye, but also with the mind’s eye. This 
accounts for the various interpretations by 
different witnesses to the same facts. This 
is not an uncommon thing. What are the 
causes underlying this difference of testi- 
mony? Are all persons not equally capable 
of seeing the same object, and is the object 
which they see not one and the same thing? 
It must be answered negatively that all are 
equally capable of seeing the same thing. 
Take for instance, a complicated piece of 
machinery in operation, with an expert 
watching it as well as one who does not un- 
derstand its working. And presume an in- 
jury occurs to some person from some de- 
fection in the working of the machinery, 
and the question is whether there was any 
negligence on the part of the operator in 
causing the defection. If the expert is as 
impartial as the non-expert looker-on, he 
will inevitably consider the machinery in 
its construction as well as its operation and 
the consequent possible causes that may oc- 
casion the defective working, in giving his 
testimony of the facts seen. He will be 
obliged to state facts only, but his knowl- 
edge of the machinery will, because, mak- 
ing his observation more accurate, inject 





into the facts the necessary logic of the 
events testified to. An accident was not 
thought of by either, but the superior work- 
ing-knowledge of the expert, enabling him 
to see more readily the actual working of 
the machinery makes his testimony the 
more dependable. The non-expert, on the 
other hand, has also seen the facts, but not 
devoting the attention to the machinery that 
the expert does, nor being able so well to 
discriminate, may be somewhat confused in 
his facts, though positive that he has seen 
them as testified. Testimony is always af- 
ter the fact, and the memory must be called 
into play. It is the memory picture that is 
drawn upon for the facts, and whose mental 
optics are the best? 

Now, on the other hand, is the object 
which both look at not one and the same 
to each of them? To the non-expert look- 
er-on it is possibly an unintelligible con- 
fused mass of machinery, perhaps with a 
vague notion of its purpose; to the expert 
it is a beautiful mechanism, 

But both see or have equal opportunities 
of seeing the same shape, color and work- 
ing organism? Yes and no, They are per- 
haps both capable of good vision, but test 
their mental picture of the objects from 
their statements, and it is apparent that it 
is not the same object to both of them. 
Man’s knowledge is not of the object itself, 
but of his conception of that object. Not 
even a mental picture of the object; for 
then the possibility ought to remain of 
identical impressions. It is his conception 
based upon his ability to perceive and un- 
derstand, that constitutes his knowledge. 
We see things, therefore, not as they real- 
ly are, but as they appear to us. This dis- 
closes one flaw in the human mechanism, 
and consequently, a witness’s knowledge of 
the facts must be tested by his ability to 
justly observe and perceive things. And 
that may depend upon many things, among 
others, his training or education, attentive- 
ness, interest; and also to interpret rightly 
what was observed. It is easily understood 
that these must be exhaustive to be accur- 
ate. 
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As to interpretation, so far as calling to 
mind the mental picture, 1t may be a matter 
of will-power or ability to rightly call to 
mind the facts and their logical significance ; 
but it may also be, and this concerns us 
most in dealing with the intelligence and 
knowledge, his ability to understand and 
define accurately the fact as seen. We 
have seen that his perception may depend 
upon his training to see, but likewise his 
interpretation depends on his grasp of the 
situation after it has become a part of the 
contents of his knowledge. This may de- 
pend upon a point of view induced by many 
influences. 

What has been stated above with regard 
to expert knowledge and training to ob- 
servation may be applied in general to su- 
perior intelligence and education or the 
want of it. This must be true for the same 
general reason that it is true of our expert 
machinist. The faculty of attentiveness has 
been cultivated. It is true that attention 
is a faculty of the will, but when it has 
become a habit by use, then it influences 
the general intelligence and capacity for 
observation. It then becomes a determin- 
ing factor in the constitution of knowl- 
edge. 

The general attentiveness of a person, 
however, may be qualified by his interest, 
and likewise, his interest will direct his 
attention. ‘Wherever his interests lie, his 
perceptive powers will be strongest. With 
less determined effort, his observation will 
be more accurate than the determined ob- 
server with little or no sympathy toward 
the thing regarded. It is evident, then, 
that the educated and interested man, can, 
if he will, often tell much concerning things 
under his observation, while the uninterest- 
ed man must be an intelligent and deter- 
mined observer to be able to pit himself 
against the other. The possibility always 
exists, no doubt, that he may have observed 
correctly; this must be determined on its 
own score. Often, when pitted against an 
expert, he will bring all his powers of imag- 
ination into play, and then coloring of the 
facts must be guarded against. 





In preconception we have one of the 
dangers to guard against in examination 
and cross-examination. It is not only as 
suggested, that the uninformed will pit him- 
self against the informed, but every one 
against his opponent will do the same. 
Whence and why this preconception? Hav- 
ing notions about certain matters that have 
not fully come under our observation, or 
before such opportunity has been had. 
That will explain whence and why they’ ap- 
pear. To have a_preconception, however, 
it is necessary that some remote contact 
with, or knowledge was had of the matter 
under consideration. An opinion had been 
formed. It may be that some one thing has 
been observed that will give some one-sided 
view of the matter. Now it is true that in 
legal causes, except where knowledge as to 
certain matters are asked, facts, and these 
only, must be testified to. This doés not, 
however, assure that it is always done. 
We have already seen what a man’s knowl- 
edge often depends on, and how it may be 
colored. Even when bare facts, so-called, 
are not testified to, but other matters more 
particularly called knowledge, that is, such 
as have become known to us through one 
means or another besides that of the naked 
eye, we meet with this flaw. Every mind 
is different from the other. What are a 
particular mind’s sensations and percep- 
tions? And by what laws peculiar to his 
mind did his knowledge become assimilated 
and made what it is? The individual wit- 
ness may be honest and yet his intelligence 
may be blinded by one thing or the- other. 
It is not always easy to discover what that 
is, but unless discovered, it may mean er- 
roneous testifying as to the existing facts. 
This preconception may be induced by a 
line of education, study or observation 
which has chronically biased the mind for 
or against things. What was at first ac- 
cepted by an effort of the will directed by 
the intelligence, has now become a habit, 
involuntarily, or nearly so, and determines 
the point of view of the particular mind. 
Further, as we shall later more fully show, 
it may be brought about by some strong 
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emotion leaving a lasting impress upon the 
mind. Or it may be self-interest and the 
fear of disturbance of a life or business pol- 
icy on which the mind has become fixed. 
It thus may happen that what is testified to 
as a fact is no more than illusion. The eye 
can only see what it brings with it ; the pow- 
er of seeing. In the appercipient mass of 
perceived facts and knowledge there will 
be rivalry among the presentations and in- 
terests of the mind, or there will be co- 
operation accordingly as new presentations 
do or do not coincide with the conceptions 
in the mind, already there. 

This is as far as assimilation of our 
knowledge is concerned. We come now 
to its association of which we have already 
made mention, as interpretation. It is the 
reproduction of our knowledge or percep- 
tions, It may require an effort of the will 
to bring before the mind the identity of 
that which was observed, or it may be 
brought out by the power of suggestion. 
Seeing the same thing again may produce 
it; we may say: I have seen that before, 
still it is usually under different circum- 
stances; consequently, it is a near resem- 
blance or an element of difference that 
brings it to mind, It may be a contrast that 
suggests it again, or contiguity to it which 
implies some association of contrary ele- 
ments that brings it to mind. 

Of identicals it is difficult to call up the 
individuals unless they be distinguished in 
one way or another. The residuum of the 
former experience coalesces with the 
change in the present and produces the 
sense of recurrence, It is the change in the 
experience, therefore, which is the power 
of the suggestion of our knowledge. But 
if these changes shall be useful as sugges- 
tion, there must occur association of our 
ideas and perceptions. If there be con- 
trast, there must be comparison, comparison 
between the thing suggested and the change 
that suggests it. There may or may not 
have been some particular difference ob- 
served in the first presentation, but shall! 
the identical thing be recalled by the power 
of suggestion, it must stand out against the 





change, circumstance or environment that 
calls it to mind. 

To the examining or cross-examining 
lawyer the power of suggestion is a profit- 
able study that cannot be gone into in titis 
treatise which concerns itself only with the 
laws of suggestion. Fundamental to that, 
let it be remembered, is the association of 
our knowledge, the bringing to mind of the 
recurrence of experiences through change 
and contrast. The recurrence may be in- 
voluntary in the usual course of our knowl- 
edge, or prompted by the line of thought or, 
as in our case, usually by direct suggestion 
stimulating the will and imagination to 
the task at hand. This latter fact deter- 
mines the ability of the practitioner for 
his art, and demands of him the closest at- 
tention and study. 


Volition—The will implies an idea gone 
into action. Even in ideomotor action 
where the external effort is immediate upon 
the neural suggestion, an idea precedes. An 
idea is a conception which, in turn is based 
upon perceptions. Such an idea may be 
considered a finished product of knowledge. 
The witness who testifies as to his knowl- 
edge of a thing or fact observed has an 
idea which directs his testimony. This fin- 
ished product or idea as modified by his 
own real self is then ideal, or such as the 
witness thinks it should be, and consequent. 
ly his testimony will be given as he wills 
and desires it. If the idea requires devel- 
opment it will be a voluntary effort of the 
will. There need not necessarily be an out- 
ward evidence of the effort, but, as far as 
the idea which controls is concerned, there 
will be cerebral activity; for it is simply 
impossible for a person to will without there 
being motor activity of some sort, Visible 
effort must, therefore, often be apparent. 


.The voluntary effort is attention to the 
idea. How should testimony, then, re- 
spond to the examination? is a practical 
question. Should not facts be given re- 
sponsively? ‘What does hesitancy denote? 
It is certain that to most of these questions 
the practitioner must find an answer by ex- 
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perience. However, it would seem that 
where facts are fresh in the mind, or should 
seem to be, the suggestion to them should 
bring forth ideomotor action and not re- 
quire too conscious an effort of the atten- 
tion. This could, however, not be the case 
where a complicated matter was testified to, 
or a considerable time had elapsed after the 
happening of the facts. One would expect 
to find reflection then. Now, if the idea is 
a strong one and made so by determined at- 
tention, then there would be little chance 
for weakening it. And on the other hand, 
if the idea requires development and atten- 
tion, then the continuity of the testimony 
could be broken, and detraction by other 
suggestions would be harmful. These 
things must be weighed, of course, in each 
particular case, 

There may be a determined effort to 
choke the conscience and speak falsehood 
or to color testimony so that it becomes 
falsehood. Then also, the desire to aid one’s 
side all possible, may result in distortion of 
the facts. These are matters that the ex- 
aminer must find out for himself, basing 
his conclusion, if he wish, on the activity 
of the witness’s will. The activity of the 
will implies a desire to obtain that which 
the attention holds before the mind. In 
testifying, it is the purpose to bring out 
that which the will desires shall be attained. 
The desire may be various; it may be to 
injure the opponent all possible; to show 
him up and especially to beat him, Or on 
the other hand, it may be to help his or 
the opponent’s side, and to that end there 
may be enthusiasm or even anxiety in the 
doing of it. There is an end and object 
in view, and it is very possible that the 
person himself may manifest this outward- 
ly, Desire is an element of the will; it is 
that which impels it, consciously or sub- 
consciously to attain that which the atten- 
tion holds before the mind, the impelling 
idea. 


Ideomotor action, however, is immediate 
upon the suggestion entering by the nerves. 
There is little or no time given to consider 
the consequences of the idea before it be- 





comes an outward fact. Action responds 
immediately to the suggestion. It is almost 
mechanical. What stimulates this immedi- 
ate responsiveness? Would a bare sugges-. 
tion, strange and foreign to the individual, 
actuate it? That would more naturally im- 
pel deliberation. This would suggest that 
in ideomotor action, the suggested idea cor- 
responds to the whole psychical make-up 
of the individual, Immediate response 
would imply agreeableness, familiarity and 
sympathy with the suggested idea. This 
would also be true, no doubt, as far as 
familiarity with or knowledge of a partic- 
ular subject is concerned. 


Reflex action would seem to belong to 
the sub-conscious. It seems little concerned 
with ideas, and, in fact, its sole activity 
seems to be a matter of habit, induced, it 
may be, however, by a course of ideas for-- 
merly conscious, but now become fixed. As 
such it is interesting by denoting a mode 
of life and thought become fixed by and 
through continual experience. But reflex 
action has chiefly to do with the personal 
safety of the individual in warding off per- 
sonal danger. ‘Touching a hot stove causes 
immediate withdrawal of the hand. The 
fact of withdrawal may scarcely be known 
and usually is not until after the fact. 


Where not purely mechanical, they are 
sensori-motor actions. There is then an 
element of sense present which prompts 
the action, a certain consciousness of dan- 
ger or impending danger. For instance, 
the hand may come close to the stove, it is 
then instinctively drawn back. Habit, how- 
ever, make many actions, once voluntary, 
now reflex, that is, automatic. 

Thus we see, the will gives a profitable 
source of study relative to the witness on 
the stand, It is not only the voluntary 
conscious effort that controls, but as we 
have noted, a man’s knowledge, position in 
life, sensibilities, in fact, his whole psy- 
chical make-up enters into its activity. Still, 
we should be careful; for external con- 
duct is no infallible guide to a person's 
morals, This calls for close study and 
determination. 
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Feeling. —Does feeling suggest passivity 
or action? In speaking of emotion as a 
faculty of the soul, we often think of feel- 
ing as aroused, but are there not sensations 
which are mere impressions and leave the 
feeling inactive? However, all presentative 
experience, by leaving the impression on 
the individual, modify the state of the feel- 
ing, and, therefore, there can be no such 
thing as passive feeling. This suggests the 
question: does the feeling as such already 
exist, or is it produced by the content of 
the presentation? The conscious self natur- 
ally exists, otherwise there could be no 
emotional state to be created. This be- 
comes apparent when we consider the mor- 
al and aesthetic qualities of man: nobody 
will claim that these are developed in a 
child ; consequently, they must be augment- 
ed, shaped, modified and made whole. How 
is this done? By the ideal presentative con- 
tent, which in reality, then, becomes the 
state of our feeling. As we have already 
seen, both in intellect and will, the new per- 
ceptions are modified or modify it, and the 
will either accepts or rejects that which is 
acceptable to it or is not. 


So it is with the feeling, The under- 
lying determining factors of its existence 
are the sensations of pleasures and pain 
with their accompanying presentations or 
qualities. The two are, however, insepar- 
able; for there is with joy the pleasure of 
it, and though analyzable, still not to be 
considered as separably experienced. What- 
ever accords with the self, then, is in har- 
mony with it, that is pleasure; whatever 
does not, is discordant ; that is pain. 


As such our feeling may be considered 
as the incipiency of both our knowledge 
and will. It is on the basis of pleasure and 
pain that we become what we are and 
consequently, that our witness is what he is. 
When his knowledge directs his will in tes- 
tifying, and he testifies that which he de- 
sires; if it be then, that his judgment is 
warped, how and why is it warped? What 
bias, what passions of ambition, of love, of 
hatred and strong desire have influenced 
the feeling, warping the judgment, chok- 





ing the conscience and blinding the intel- 
lect? And if the feeling is less intense, it 
is still true that the presentative content, 
that is, the sensation which comes through 
the nerves and accompanies the pleasure 
and pain, the essence of the feeling, mod- 
ifies the conscious self. And persistency 
is here as well a large determining factor 
as it is in the will, so that like presenta- 
tions will produce like emotions, and de- 
velop the feeling along certain lines. 


Our witness, then, will respond to the 
stimulous in a usual manner. But the wit- 
ness testifies after the fact, and how have 
his emotions played on him in observing 
the facts? How will a suggestion affect 
the feeling in recalling the experience? The 
emotions are usually more pronounced 
when received than when they recur be- 
cause of some suggestion. Still, it may be 
that calling to mind will produce a strong 
reaction of the emotions, if it be that the 
shock received, or the awfulness of the par- 
ticular emotional fact of the experience ap- 
pealed strongest to the witness, The wit- 
ness may be peculiarly sensitive to certain 
things, which will easily excite his feeling 
in a particular way. The reason for this 
we have already seen. His leanings and af- 
fections, likes or dislikes, virtues and vices 
may have developed in a certain direction 
under stress of various circumstances and 
influences. And yet, it may also be that a 
man is so hardened that suggestions hardly 
move him. There is a reason for this. The 
feeling can be considerably put under the 
control of the will. However, it cannot be 
done absolutely; for it is an independent 
state of the soul and will find its expres- 
sion, These things must be observed and 
studied by the practitioner. That is an alto- 
gether different proposition from the study 
of the psychical causes themselves. The 
causes must be known, however, in order 
that their application may be made useful 
to the cross-examiner. We have seen that 
the law of the modification of the expe- 
rience by the self and the self by the expe- 
rience is one for the intellect, will and feel- 


ing. Time is an important element to take 
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into consideration in dealing with our wit- 
ness. It can work important changes in 
the individual. 

This requires keen observation by the 
examiner. It is as much a matter of feel- 
ing with him as of study in order to ac- 
quire the insight into his witness that is 
necessary to successful application of this 
study. Discernment and feeling is always 
the quality that distinguishes the artist, al- 
though it is also a necessary requisite that 
he know thoroughly the laws of his art. 


Dorr KUIZEMA, 
Grand Rapids, Mich. 








BANKRUPTCY—RELEASE OF SURETY 





BROWN & BROWN COAL CO. v. ANTEZAK. 
128 N. W. 774. 





(Supreme Court of Michigan. Dec. 7, 1910.) 





A surety on an appeal bond in an attach- 
ment suit is not discharged by the discharge 
of his principal under National wankruptcy 
Act July 1. 1898, c. 541, § 16, 30 Stat. 550 
(UC. S. Comp. St. 1901, p. 3428), providing that 
the liability of a person who is in any mannera 
surety for a bankrupt shal] not be altered by 
the discharge of such bankrupt, and a judgment 
may be rendered with a perpetual stay of exe- 
ecution against the principal which will preserve 
the liability of the surety. 


This action was: commenced by attachment 
in the justices’ court of Detroit, December 
30, 1907. On January 2, 1908, the attached 
property was released upon the giving of the 
statutory bond. On February 8, 1908, judg- 
ment was rendered in favor of the plaintiff 
for $405.94 and costs. On March 2, 1908, an 
appeal was taken to the circuit court for the 
county of Wayne. In perfecting the appeal 
the usual statutory bond was given; one John 
Knuth becoming surety thereon. While said 
appeal was pending, and 13 months after it 
was taken, the defendant, on April 7, 1909, 
filed a voluntary petition in bankruptcy in 
the United States District Court. On July 16, 
1909, the appeal not having been prosecuted 
or determined, plaintiff made a motion to 
dismiss. On July 26, 1909, defendant secured 
an order siaying proceedings in the Wayne 
circuit court until the final determination of 
the bankruptcy proceedings in the United 
States District Court. In the bankruptcy pro- 
ceeding the judgment in question was 
listed as a liability of the bankrupt, and a 





final discharge was by him obtained on Sep- 
tember 21, 1909. On October 4, 1909, de- 
fendant filed an amended plea, giving notice of 
his discharge, and on December 10, 1909, the 
case came up for trial in the Wayne circuit 
court. No defense upon the merits was inter- 
posed by defendant, but it was urged in his 
behalf that his discharge in the bankruptcy 
proceeding operated, not only to cancel his in- 
debtedness to plaintiff, but likewise released 
the surety upon the appeal bond. It was con- 
ceded upon the trial that, unless the dis- 
charge of defendant released the _ surety, 
plaintiff was entitled to a judgment for the 
amount of the judgment in the justice court, 
with interest. There being no question of 
fact involved, by consent of counsel, the case 
was tried by the court without a jury. A 
verdict was directed for the defendant, upon 
which judgment was entered. Plaintiff has 
removed the case to this court by writ of 
error. 


Argued before HOOKER, MOORE, McAL- 
VAY, BROOKE, and BLAIR, JJ. 

E. T. Berger, for appellant. Frank W. At- 
kinson, for appellee. 


BROOKE, J. (after stating the facts as 
above). From the foregoing statement of 
facts, it will be seen that the only question 
to be determined is whether or not the dis- 
charge which defendant obtained in the bank- 
ruptcy proceedings operates as a bar to the 
taking of a judgment against his surety upon 
the appeal bond. The obligation of the bond 
is as follows: “Whereas, judgment was ren- 
dered on the 26th day of February, A. D. 1908, 
by Louis Ott, one of the justices of the peace 
in and for the county of Wayne, in favor of 
the above-named Brown & Brown Coal Com- 
pany, as plaintiff, and against the above-bound- 
en Stanislaus Antezak, as defendant, for the 
sum of 405.94 dollars, damages, and 3.00 dol- 
lars, costs of suit, and whereas the above- 
bounden Stanislaus Antezak, conceiving him- 
self aggrieved by said judgment, has appealed 
therefrom to the circuit court for the county 
of Wayne: Now, therefore, the condition of 
the above obligation is such, that if the above- 
bounden Stanislaus Antezak shall prosecute 
his said appeal with all due diligence to a 
decision in the said circuit court, and if a 
judgment be rendered against him in the said 
circuit court, shall pay the amount of such 
judgment, including all the costs, with inter- 
est thereon, and in case the said appeal shall 
be discontinued or dismissed, if the said 
Stanislaus Antezak shall pay the amount of 
said judgment rendered against him in said 
justice court, including all costs with interest 
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thereon, then this obligation to be void, other- 
wise in force. [Signed] Stanislaus Antezak. 
[Seal.] [Signed] John Knuth. [Seal.]” 

Section 16, National Bankruptcy Law 1898, 
provides: “The liability of a person, who is 
a co-debtor with or guarantor or in any man- 
ner, a surety for a bankrupt, shall not be al- 
tered by the discharge of such bankrupt.” 
Act July 1, 1898, c. 541, 30 Stat. 550 (U. S. 
Comp. St. 1901, p. 3428). 


This identical question was considered in 
the case of Knapp v. Anderson, 15 N. B. R. 
316. The language of the bankrupt act of 
1867 is, in effect, the same as that of the 
act of 1898 above quoted. Act March 2, 1867, 
c. 176, § 33, 14 Stat. 533. The court, after 
‘discussing the obligation of an indorser, said: 
“So with the surety. He agrees to pay if 
the event happens which matures his obli- 
gation to pay. He assumes to pay, and incurs 
the obligation to do so, which may become 
absolute. The design of an undertaking and 
the effect of it are proper matters of consid- 
eration on the question. The undertaking 
stays all proceedings, and the effect is to pre- 
vent the creditor from enforcing his judgment 
by execution, and in that mode obtaining his 
debt out of the property of his debtor. The 
sureties in the undertaking prevent him from 
availing himself of this right and opportunity, 
to which he is entitled by the law of the land 
and by his superior diligence. This right can 
be destroyed in all cases if the debtor, by 
appeal, and by subsequent proceedings in 
bankruptcy before a judgment of affirmance, 
can release himself and his sureties as well. 
It was doubtless to prevent such and kindred 
results that the law declared the discharge 
should not release or affect any person liable 
for the same debt for or with the bankrupt, 
either as partner, contractor, indorser, surety, 
or otherwise. It is a personal relief given to 
the applicant, or forced upon him, and not to 
those equally bound with him to answer his 
creditor. * * * A surety is rarely prima- 
rily liable. His obligation usually depends 
upon a contingency, which is either an event 
to occur, or the failure of the principal to pay 
or to do the act required.” 


In Holyoke v. Adams, 10 N. B. R. 270, it 
was held that a discharge in bankruptcy did 
not release the sureties upon a bond given in 
attachment proceedings, commenced more 
than four months before the bankruptcy pro- 
ceedings were launched. 

The case of In re Wm. Albrecht, 17 N. B. 
R. 287, Fed. Cas. No, 145, arose in Michigan, 
and the opinion was written by Judge Brown, 
later Justice of the United States Supreme 
Court. In that case, the authorities are re- 





viewed, and the conflict between them is not- 
ed. The court concludes: “I deem it incon- 
sistent with the general purpose of the act 
to hold that the lien of the creditor, lawfully 
acquired by his diligence, shall be lost by the 
debtor giving a bond to satisfy the judgment, 
an action entirely beyond the control of the 
creditor, and one which was designed to se- 
cure, not to defeat, the ultimate payment of 
the debt. * * * But under the construction giv- 
en by he Massachusetts courts, the preference 
of the attaching creditor is lost, if the debtor 
is sufficiently responsible to obtain a bond, 
while it is preserved, if his situation is so 
desperate as to make the release of the prop- 
erty impossible.” 

In Hill v. Harding, 107 U. S. 651, 2 Sup. 
Ct. 404, 27 L. Ed. 493, Mr. Justice Gray, 
speaking for the court, said: “The stay does 
not operate as a bar to the action, but only 
as a suspension of proceedings until the ques- 
tion of the bankrupt’s discharge shall have 
been determined in the United States court 
sitting in bankruptcy. After the determina- 
tion of that question in that court, the court 
in which the suit is pending may proceed to 
such judgment as the circumstances of the 
case may require. If the discharge is re- 
fused, the plaintiff, upon establishing his 
claim, may obtain a general judgment. If the 
discharge is granted, the court in which the 
suit is pending may then determine whether 
the plaintiff is entitled to a special judgment 
for the purpose of enforcing an attachment 
made more than four months' before the com- 
mencement of the proceedings in bankruptcy, 
or for the purpose of charging sureties upon 
a bond given to dissolve such an attachment.” 
This case was again before the United States 
Supreme Court (130 U. S. 699, 9 Sup. Ct. 725, 
32 L. Ed. 1083), where it said: “If the bond 
was executed before the commencement of 
proceedings in bankruptcy, the discharge of 
the bankrupt protects him from liability to 
the obligees, so that, in an action on the bond 
against him and his sureties, any judgment 
recovered by the plaintiffs must be accom- 
panied with a perpetual stay of execution 
against him; but his discharge does not pre- 
vent that judgment from being rendered gen- 
erally against them.”—citing Wolf v. Stix, 


99 U. S. 1, 25 L. Ed. 309. 


A very well considered case involving the 
question in dispute will be found in Fisse v. 
Einstein, 5 Mo. App. 78. After discussing the 
Masachusetts decisions and those of some 
other states to the contrary, the court says: 
“To hold that the surety in this appeal is to 
be released because there can be no formal 
entry of judgment against his principal in the 
appellate court, though there is a solemn ad- 
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mission in that court of the perfect correct- 
ness and justice of the judgment from which 
this appeal is taken, is to denaturalize the 
transaction, and to give an interpretation to 
the appeal bond quite foreign to its scope and 
meaning. It is to say that the surety, whilst 
engaging to pay the judgment appealed from 
if the judgment debtor becomes insolvent, is 
to be released merely because the judgment 
debtor becomes insolvent. * * * The in- 
solvency of the principal is the very contin- 
gency against which the appeal bond was in- 
tended to provide.” See, also, Farrell  v. 
Finch, 40 Ohio St. 3387; Cyc. vol. 5, p. 401, and 
cases cited. 


We do not overlook the fact that several 
states, notably Masachusetts (see Carpenter 
v. Turrell, 100 Mass. 452, and Hamilton v. 
Bryant, 114 Mass. 543), have given a different 
construction to the statute. This is, however, 
a federal statute, and we are of opinion that 
the construction it has received in the federal 
courts should control, if that construction is 
not inconsistent with our own decisions and 
is, as we believe it to be, in accordance with 
the principles of justice. 


[It is urged that no federai question is in- 
volved. While in one sense that may be 
true, yet, under the record as it stands, the 
only obstacle to the recovery of a judgment 
by the plaintiff against both principal and 
surety is the fact that a federal law says that 
under a certain contingency (which has aris- 
en) the principal is relieved from the debt. 
That same law, in terms, and as construed 
by the federal courts, says that the release 
of the principal shall not operate to discharge 
his surety. Nor is this construction one 
which is unduly harsh as to the surety. In 
signing the obligation, he may be presumed 
to have had in mind the contingency that his 
principal might become bankrupt, thus mak- 
ing the surety’s liability upon the bond cer- 
tain. 

We have not heretofore discussed the con- 
ditions of the bond itself. The first condition 
is: “That if the above-bounden Stanislaus An- 
tezak shall prosecute his said appeal with all 
due diligence to a decision in the said circuit 
court,,” ete. Now, did the principal comply 
with this condition of his bond? Instead of 
prosecuting his appeal, he voluntarily sought 
relief through bankruptcy in the federal court, 
and interposed that proceeding first for the 
purpose of securing a stay of proceedings, 
and fipally as an absolute bar to a recovery. 
These acts are clearly inconsistent with his 
obligation as expressed in the bond. Whether 
or not they constitute such a breach thereof 
as would render the surety liable we do not 
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decide, for, in our view of the decisions, the 
liability of the surety would remain the same 
even though the bankruptcy were involun- 
tary. p 


Our attention is called to the case of Bry- 
ant v. Kinyon, 127 Mich. 152, 86 N. W. 531, 
53 L. R. A. 801. We there held that a dis- 
charge in bankruptcy released the surety up- 
on a capias bond. The condition of that bond 
is that the principal “shall pay the costs and 
condemnation of the court or render himseif 
into the custody of the sheriff,” etc. 

The right of the surety to surrender his 
principal extends eight days from the com- 
mencement of suit on the recognizance, after 
the timely and regular issue and return “not 
found” of a body execution. If the debt for 
which the original suit was brought is ex- 
tinguished by the bankruptcy proceeding, no 
body execution can ever issue, and the con- 
tingency which fixes the liability of the sure- 
ty can never arise. The case at: bar dces not 
present this difficulty. Here, as siated by 
the United States Supreme Court, a judgment 
may issue against the principal accompanied 
by a perpetual stay of execution, and the 
surety may be compelled to answer accord- 
ing to the terms of his obligation. 

The judgment is reversed, and a new trial 
ordered. 


Note.—Construction Defeating Co-Dedtor, 
Guarantor, and Surety Clause of Bankruptcy Act. 
—The principal case has much decision opposed 
to it, some of which we set out. But there are 
cases which look its way. It seems to us, that 
it and those in line with it are the better rea- 
soned, and that at all events, they ought to be 
followed, where it is at all possible under any 
permissible view of state practice. Some of the 
cases here follow. 


In Klipstein & Co. v. Allen Miles & Co., 136 
Fed. 385, 69 C. C. A. 220, it is said: “We think 
that section 16 of the bankrupt act manifestly 
refers to co-debtors, guarantors or sureties for 
the bankrupt on the same or original debt—the 
debt on which the release is given by the dis- 
charge.* Brandenburg on Bankruptcy, § 412; In 
re De Long, 1 Am. Bankr. Rep. 66; Abenroth v. 
Van Dolsen, 131 U. S. 66.” . 


As to claim made for a qualified judgment it 
is said: “No statute of Georgia, or practice in 
that state, authorizing the entry of a special or 
qualified judgment, has been brought to our at- 
tention, and we understand the counsel for plain- 
tiff in error cormcede there is none. He, how- 
ever, calls special attention to the case of Hill 
v. Harding, 130 U. S. 699 * * as authority to the 
proposition that special judgments are, under 
some circumstances, rendered against a bankrupt 
defendant in order to charge his sureties. There 
are cases which, under certain circumstances, 
authorize such judgments, but our opinion is 
they have no application to the case at bar.” The 
reason for this was that the liability of the bond 
in that case depended upon the right to give a 
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judgment against a bankrupt’s garnishee, before 
there could be any liability on an attachment 
bond in the case. This cou! not be done because 
bankruptcy proceedings had acquired that as prop- 
erty of the bankrupt and thereby had lifted it 
from the scope of the suit against the bankrupt. 
It was not as if the bankrupt were merely appeal- 
ing before bankruptcy from a judgment against 
it. It was necessary to have three judgments in 
the case, one against the bankrupt, one against 
the garnishee and one against the surety. It was 
impossible to get one against the garnishee. 

In Goyer Company v. Jones, 79 Miss. 253, 30 
So. 651, the bond was an appeal bond from a 
judgment against the bankrupt, adjudicated such 
pending appeal, the judgment having been ob- 
tained and the appeal bond given before such 
adjudication. Hill v. Harding, supra, was relied 
on by appellee as the briefs show, but the court’s 
opinion made no allusion to the case. The court 
said: “In effect, it (the bond) stipulates only to 
pay such valid judgment as the circuit court may 
render against Mr. B. Jones (the bankrupt), and, 
as no valid judgment, under his plea of discharge 
in bankruptcy, could ever be rendered against 
him, the liability of the surety is also determined, 
because the contingency upon which his liability 
depended can never happen.” Then the court 
quotes from Wolf v. Stix, cg U. S. 1, as follows 
“The cases are numerous, in which it has been 
held, and, we believe, correctly, that, if one is 
bound as surety for another to pay any judg- 
ment that may be rendered in a specified action, 
if the judgment is defeated bv the bankruptcy of 
the person for whom the oblieation is assumed. 
the surety will be released. The obvious reason 
is that the event has not happened on which the 
liability of the surety was to depend. Of this 
class of obligations are the ordinary bonds in 
attachment suits, to dissolve an attachment, ap- 
peal bonds and the like.” 


In Laffoon v. Kerner, 138 N. C. 281, 50 S. E. 
654, the condition of the appeal bond pal that 
it was null and void if appellant shall pay any 
damages awarded or the judgment already ren- 
dered if it is affirmed or the appeal dismissed. 
The appeal was not dismissed and discharge in 
bankruptcy was pleaded. The case was submitted 
to the jury. The trial court rendered judgment 
against the bankrupt to enforce a lien and against 
the sureties. The judgment below was rendered 
within three weeks before adjudication of bank- 
ruptcy. This decision was reversed. The court 
said: “The plaintiff cites a number of cases de- 
cided by other courts in regard to liabilities on 
appeal bonds, when the anpellant has been dis- 
charged in bankruptcy pending appeal. The ques- 
tion is not free from doubt, but we prefer to 
place our decision upon the construction of: our 
statute. The condition cf the bond is to pay such 
judgment as may be rendered against the appel- 
lant. It would seem too clear for discussion that 
if no iudgment can be rendered against the appel- 
lant, because of a discharge in bankruptcy pend- 
ing the appeal, the contingency upon which the 
sureties are liable can never arise.” Then the 
court quotes from Wolf v. Stix, supra, as shown. 
The court does not refer to Hill v. Harding, 
supra, but quotes from Collier on Bankruptcy as 
follows: “If the law of the state does not per- 
mit the discharge to be pleaded in the appellate 
court, the discharge of the principal does not re- 
lieve the surety. If it may be pleaded in such 





court, no final judgment being possible against 


the principal, the surety is released.” 


It may be remarked that the court does not 
state fully the obligation of the surety. He does 
something more than agree “to pay such judg- 
ment as may be rendered against the appellant.” 
He agrees to pay if the judgment appealed from 
is affirmed or if the appeal is dismissed. Is not 
a plea of discharge in bankruptcy merely an ob- 
jection to a judgment being affirmed and should 
it not be rejected because it imports nothing 
against the validity of the judgment if affirm- 
ance relates back? And would not the sureties 
be bound to pay if the appeal were dismissed, 
that is to say precluded from setting up the dis- 
charge of their principal? If the bond is binding 
on the sureties in one event why not in the other 
events ? 


In World’s Pub. Co. v. Rialto Grain Co., 108 
Mo. App. 4790, 83 S. W. 781, the St. Louis Court 
of Appeals, speaking by Goode. J., there was an 
affrmance on motion because of failure to prose- 
cute an appeal. Pending the appeal petition was 
filed to have appellant adjudicated a bankrupt, 
but there was no adjudication prior to affirmance. 
After judgment of affirmance, appellant moved 
to set same aside upon the ground that “the filing 
of the bankruptcy petition made it imperative on 
the circuit court to stay the action,” etc. The 
overruling of this motion was affirmed. It was 
conceded that where an action is nending when a 
petition in bankruptcy has been filed there should 
be a stay “until there is an adjudication of bank- 
ruptcy or a dismissal of the petitions.” 


We take it, therefore, that an adjudication 
would be no more effectual as a stay to affirm- 
ance than the petition for adjudication. The 
court said: “The action had passed into a judg- 
ment before the petition to have appellant com- 
pany adjudged a bankrupt was brought to the 
attention of the court, and a stay of further pro- 
ceedings asked. * * * We think it would have 
been erroneous to proceed with respondent’s 
cause pending the petition in bankruptcy, if a 
stay had been asked prior to judgment. * * * 
The enforcement of the judgment against the 
(bankrupt) by levying an execution on its assets 
may be impossible. * * * The liability of the 
sureties on the appeal bond was fixed and de- 
termined by the judgment of the circuit court 
prior to any adjudication in bankruptcy and be- 
fore that court’s attention was called to the 
bankruptcy proceedings. In such a situation we 
think the sureties will remain liable for the judg- 
ment, even though it may become inoperative 
against the (bankrupt).”’ The opinion refers to 
Hill v. Harding, supra, which held the sureties 
on an attachment and said: “The tone of that 
decision is that the release of a bankrupt does 
not release sureties for him on a bond given in 
judicial proceedings.” 


The opinion confines itself strictly to what was 
necessary to be decided, except that what it 
says the court should have done had its atten- 
tion been called to the bankruptcy proceedings 
was not required. But as proceedings in bank- 
ruptcy are just as effectual to prevent a judg- 
ment against a proposed bankrupt as adjudica- 
tion, it would seem, that an affirmance ought to 
be set aside as well in one case as the other, if 
the court’s attention is afterwards called to the 
situation. 
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The court's conclusion was: “On the facts pre- 
sented, we think the discharge of the (appellant) 
whether rendered heretofore or to be subsequent- 
ly rendered, would not release its sureties from 
liability for plaintiff's judgment. The purpose 
of the bankruptcy law is to preserve the estate 
of the bankrupt for general distribution among 
its creditors and retain in favor of creditors 
the liability of co-debtors, guarantors and sure- 
ties when this can be done if as obviously in 
the present case it can be.” 


In Rice v. Nirdlinger, 41 Pa. Super. Ct. 238, 
where there was a bond to dissolve an attach- 
ment, judgment was entered against defendant, 
proceedings in bankruptcy being then pending. 
Nothing was done by: defendant until adjudica- 
tion in bankruptcy some three months later, when 
it was sought to open the judgment. The opin- 
ion says: “It is frankly admitted that the at- 
tempt to make use of this defense is * * * to help 
the bail on the bond given to dissolve the attach- 
ment.” The court agreed that the judgment 
was entirely regular, as courts can take judicial 
notice neither of proceedings by nor adjudica- 
tion in behalf of a particular bankrupt, and the 
reasoning was quite similar in many ways to 
that of Judge Goode in World’s Pub. Co. v. 
Grain Co., supra, and more plainly still than he 
indicated that the section in the bankruptcy act 
here being considered covered the sureties on 
this attachment bond. It was said: 
intended that the bankrupt laws should inure to 
the advantage of any debtors except those whose 
property has been made available for the benefit 
of their creditors and who have submitted them- 
selves to the jurisdiction of the bankrupt act.” 


There are cases about bail bonds and poor 
debtors’ bonds and attachment bonds, but it is not 
desired to get far away from what-‘is involved in 
an appeal bond, and one or two cases not of 
appeal bonds have come into this note merely be- 
cause ruling on them covers or touches the same 
question here. 


The difficulty, as it seems to us, is that the 
courts regard too much the form of the statute 
in regard to the condition in an appeal bond, and 
that this thought makes an appeal bond incon- 
sistent with itself. 

An appeal does not supersede a judgment. In- 
deed, that judgment is never superseded in the 
sense of its being nullified—but there is a substi- 
tute judgment for it and in legal view the substi- 
tute judgment relates back to the time of enter- 
ing the original judgment. This is clear in a 
case of affirmance or where an appeal is dis- 
missed. The original judgment then in the same 
or modified form is what is secured in consid- 
eration of opportunitv granted to modify if. If 
modification makes it of no value, that means 
tnere is nothing owing to appellee on it, as should 
have been expressed at the beginning. In other 
words—the essence of liability on the bond is 
the securing of the old judgment—plainly ap- 
parent in case of affirmance or dismissal of ap- 
peal, and in essence so if it is modified by reason 
of the appeal. But the old judgment is valid, 
but now it cannot be enforced, as Judge Goode 
points out, supra, because a subsequent hindrance 
has arisen. If the spirit of the bankruptcy stat- 
ute is regarded, a technicality that is not founded 
on reason should not be allowed to stand in its 
way. 


wae was never’ 





NEWS ITEM. 





ILLINOIS STATE BAR ASSOCIATION. 

The Illinois State Bar Association will hold a 
semi-annual meeting at Springfield, Illinois, on 
February 16, 1911. The meeting will convene 
at 10 o’clock A. M., for the further consideration 
of Reform of Practice and Procedure in the 
Courts. The afternoon will be devoted to the 
ceremonies attending the unveiling of the por- 
traits of the ex-justices of the Supreme Court in 
the Supreme Court building. The meeting will 
close with an informal reception and banquet 
at 6 o’clock P. M. The subject of procedural 
reform is one of great interest, not only to all 
lawyers, but is a matter which concerns every 
citizen of the state. A good program is being 
arranged, and it is desired by the officers of 
the Association to make this a representative 
gathering of lawyers from all sections of Illi- 
nois. The General Assembly will be in session 
at the time of the meeting, and the subject of 
Reform of Practice and Procedure in the Courts 
promises to be one of the important subjects 
before the Legislature at that time. 

The Central Law Journal expects to have 
some one present at this meeting, as it promises 
to be a very important session. Illinois is seeth- 
ing with discussion on the subject of procedure 
and out of its travail is likely to be born a 
new code of procedure that will set a higher 
standard for other jurisdictions to follow. 








BOOKS RECEIVED. 





How to Read Character in Handwriting. A 
Guide for the Beginner and Student of Graphol- 
ogy by Mary H. Booth. Illustrated. Price, 50c. 
Philadelphia, Pa. The John C. Winston Co. Re- 
view will follow. 





American State Reports, Vol. 134, containing 
the cases of general value and authority sub- 
sequent to those contained in the “American 
wecisions,” and the “American Reports.” De- 
cided in the Courts of Last Resori. of the Sev- 
eral States. Selected, Reported and Annotated 
by A. C. Freeman. Price, $4.00. San Francisco, 
Bancroft-Whitney Company. Review will fol- 
low. 





Sears on Corporations in Missouri. Business 
and Manufacturing Corporations. (Domestic and 
Foreign) Under Missouri Laws. Introductory 
Chapter by W. T. Hughes, Author of “Grounds 
and Rudiments of Law,” “Procedure” and “Con- 
tracts.” Price, $5.00. St. Louis, Mo. Counselors 
Pub. Co. Review will follow. 








HUMOR OF THE LAW. 





The case concerned a _ will, 
called as a witness. 

“Was the deceased in the habit of talking to 
himself when he was alone?” asked the lawyer. 

“T don’t know,” said Casey. 

“Come, come; you don’t know, and yet you 
pretend that you were intimately acquainted 
with him?” said the lawyer. 

“Well, sir,” said Casey. “I never happened to 
be with him when he was alone.” 


and Casey was 
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WEEKLY DIGEST. 





Weekly Digest of ALL the Carrent Opinions of 
ALL the State and Territorial Courts of Last 
Resort, and of all the Federal Courts. 
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1. Adverse Possession—<Acts Constituting.— 


An owner who exercised sporadically such acts 
of ownership of adjacent land as cutting tim- 
ber did not thereby reduce the adjacent land 
to his possession.—Arthur v. Humble, Ky., 130 
Ss. W. 958. 

2.——Conveyance of Land.—A squater on land 
of the commonwealth may not sell his posses- 
sions except as an incident to his title—Arthur 
v. Humble, Ky., 130 S. W. 958. 

3. Evidence.—The evidence of adverse 
possession, such as will ripen into title must 
be strictly construed under the presumption 
that the occupancy is in favor of the owner.— 
Jansen y. Huerth, Wis., 127 N. W. 945. 

4. Fraud.—Fraud, to prevent prescription 
from ripening, must be actual. Fraud and 
mere notice of facts putting on inquiry will 
not suffice.—Dixon y. Patterson, Ga., 69 S. E. 21. 

5. Assault and Battery—Provotation.—Looks, 
gestures, or insulting words cannot amount to 
a provocation sufficient to justify an assault.— 
State v. Russo, Del., 77 Atl. 743. 


6. Assumpsit, Action of—Express Contract.— 
Though there was an express contract, where 
all that remains unexecuted is the obligation 
to pay, held, assumpsit will lie—Edward 
Thompson Co. y. Kollmeyer, Ind., 92 N. E. 660. 

7. Bankruptey—Exempt Property.—A mort- 
gage or conveyance of exempt property good 
against the debtor under the state law is good 
against his trustee in bankruptcy.—In re Na- 
‘lonal Grocer Co., 181 Fed. 33. 











8. Failure to File Chattel Mortgage.—A 
receiver of a bankrupt is entitled to attack a 
chattel mortgage, void as to creditors for 
failure to file as required by the state law.—In 
re Schmidt, 181 Fed. 73. 

9.— False Financial Statement.—Debts ow- 
ing by a bankrupt to his father and his wife, 
which he concealed in a financial statement to 
a commercial agency, held to have been in- 
tentionally concealed with a purpose to de- 
ceive.—In re Augspurger, 181 Fed. 174. 

10. Involntary Proceedings.—After an ad- 
judication of bankruptcy has been affirmed by 
the Circuit Court of Appeals, and a mandate 
sent down, the District Court is without pow- 
er to grant a rehearing on the ground that the 
appellate court erroneously interpreted the 
record.—In re Lennox, 181 Fed. 428. 

a3, Proceedings on Objection to Claim.— 
A court of bankruptcy in adjudicating upen the 
claim of a creditor is without authority to ad- 
judge such claim priority over the claims of 
certain other creditors on ground which would 
ordinarily be the basis for an action for de- 
ceit, where, although such other creditors ap- 
peared, no such issues were formulated and 
presented against them either severally or 
jointly.—Davis v. Louisville Trust Co., 181 Fed. 
10. . 

12. Referee’s Findings.—The finding of a 
referee in bankruptcy that bankrupt was sol- 
vent at a particular time is conclusive on ap- 
peal.—Ellsworth v. Lyons, 181 Fed. 55. 

13. Sale of <Assets.—An appraiser of a 
bankrupt’s estate held disqualified both by pub- 
lic policy and by Bankr. Act to purchase the 
bankrupt’s assets at the public sale thereof.— 
In re Frazin & Oppenheim, 181 Fed. 307. 

14. Banks and Banking — Checks. — The 
drawee of a bill or check is bound to ascertain 
that the person to whom he makes the pay- 
ment is the genuine payee, or is authorized by 
him to receive payment.—Gallo vy. Brooklyn 
Savings Bank, N. Y., 92 N. E. 638. 

15. False Entries.—The making of false 
entries in the books or reports of a national 
bank is equally an offense, whether it is done 
by the officer of the bank himself, or he pro- 
cures it to be done by others.—Richardson v. 
United States. 181 Fed. 1. 

16. Beneficial Associations — Ownership of 
Property.—A member of a lodge of Masons, on 
ceasing to be such, parts with his interest in 
real estate held by trustees for the benefit of 
the lodge-——Minor y. St. Johns Union Grand 
Lodge of Free and Accepted Ancient York Ma- 
sons, Tex.. 130 S. W. 893. 

17. Bills and Notes—Bona Fide Purchaser.— 
A creditor of an officer of a corporation who 
accepts in payment a note of the corporation 
executed by the officer held not a bona fide pur- 
chaser without -notice.—Kenyon Realty Co. v. 
National Deposit Bank, Ky., 130 S. W. 965. 

18. Breach of Marriage Promise—Damages. 
—A woman may recover substantial damages 
for breach of a marriage promise, notwith- 
standing her subsequent marriage to another. 
—Fisher v. Barber, Tex., 130 S. W. 871. 

19. Cancellation of Instruments—Rescission 
of Contract.—An offer before suit to restore to 
the wrongdoer property received from him on 
a contract rescindable for fraud is not a con- 
dition precedent to an action in ‘equity for 
rescission.—Hall v. Bank of Baldwin, Wis., 
127 N. W. 969. 
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°0. Carriers—Passengers.—An express mes- 
senger, carried by a railroad in a car provided 
by the express company under a contract be- 
tween it and the railroad, held not a passen- 
ger.—Perry v. Philadelphia, B. & W. R. Co., 
Del., 77 Atl. 725. 

21, Constitutional Law—Police Power.—The 
power of the state to protect the lives, health, 
and property of all persons within its limits 
exists at all times, and its proper exercise 
cannot be restricted by any previous attempt 
to grant to any person, natural or artificial, 
immunity from its exercise—Venner v. Chi- 
cago City Ry. Co., Tll., 92 N. E. 643. 

22. Contempt—Criminal Contempt.—A “crim- 
inal contempt” is one evincing a deliberate pur- 
pose to condemn the authority of the court.—In 
re Rice, 181 Fed. 217. 

23. Contraets—Construction.—A contract un- 
equivocally expressing the intent of the parties 
to confer a perpetuity of right or to impose a 
perpetuity of obligation is valid—James Mac- 
calum Printing Co. v. Graphite Compendium 
Co., Mo., 180 S. W. 836. 

24. Partial Performance.—Although the re- 
pairs to a boat were not in accordance with the 
contract, yet, if the owner derived some benefit 
therefrom, recovery may be had to the extent 
of what the repairs were reasonably worth. 

Webster v. Beebe, Del., 77 Atl. 769. 

25.——Performance.—A party who accepts 
work done by his contractor thereby waives 
strict performance.—Williams v. Mt. Hood Ry. 
& Power Co., Or., 111 Pace. 37. 

26.——Rescission for Fraud.—A subscriber to 
the treasury stock of a corporation held entitled 
to rely on statements made by its president in 
a report to a mereantile agency, and to rescind 
the purchase on discovering that such state- 
ments were materially false and fraudulent.— 
Davis v. Louisville Trust Co., 181 Fed. 10. 

27. Corporations—Foreign Corporations.—The 
provision of General Corporation Law N. 
Yy. that no foreign corporation doing business 
in the state shall maintain any action in 
the state on a contract made therein unless, 
prior to the making thereof, it had procured the 
certificate from the Secretary of State required 
by such act, does not preclude an action on such 
a contract in a federal court.—Rich.nond Cedar 
Works v. Buckner, 181 Fed. 424. 

28.——Fraud of Directors.—The directors of 

corporation are trustees, standing in fiduciary 
relations te the corporation and its stockhold- 





ers, and are held to the exercise of the utmost 
good faith.—Trask v. Chase, Me., 77 Atl. 698. 
°29.——-Notice of Directors’ Meetings.—In the 


absence of any statute, by-law, or practice 
of a corporation fixing the time or method of 
calling meetings of the exeeutive committee or 
board of directors, a reasonable notice is nec- 
essary to the validity of such meetings.—Hayes 
v. Canada, Atlantic & Plant S. S. Co., 181 Fed. 
289. 

30.—Persons Entitled to Sue.—A _ foreign 
corporation may sue to enjoin the use of its 
name by a domestic corporation.—United 
States Light & Heating Co. of Maine vs. Unit- 
ed States Light & Heating Co. of New York, 
181, Fed. 182. 


31.——Power to Sell Corporate Property— 
Where a corporation was without capital and 
the means of procuring it, so that further pros- 
ecution of its business would be unprofitable, 
if not impracticable, held, that a majority vote 





of the stockholders for sale of the corporate 
property was sufficient.—Hoag v. Edwards, 124 
N. Y- Supp. 1035. 


32. Receivers.—Claims against an _ insol- 
vent corporation, based upon notes, bonds, and 
book accounts, are on an equal footing; no one 
having priority over another.—Blair v. Clay- 
ton Enterprise Co., Del., 77 Atl. 740. 

33. Right to Prefer Creditors.—A corpora- 
tion can secure one class of stockholders over 
another.—Ellsworth y. Lyons, 181 Fed. 55. 

34. Courts—Interstate Commerce.—There is 
no presumption that interstate carriers, sued 
for overcharges in icing cars, had filed with the 
Interstate Commerce Commission a schedule of 
freight rates including icing charges, and that 
such rates were promulgated as required by 
the act.—N. H. Blitch Co. v. Atlantic Coast Line 
R. Co., §. C., 69 S. E. 16. 

35. Previous Decision as Controlling.—A 
decision of a Circuit Court sustaining the va- 
lidity of a patent should be followed by an- 
other Circuit Court if the evidence in both 
cases is substantially the same,—American 
Bank Protection Co. v. Electric Protection Co., 
181 Fed. 380. " 

36. Criminal Law—Conclusions, — Accused 
held not placed twice in jeopardy by the jury 
being directed to retire after the verdict had 
been read while accused was absent from the 
courtroom, and recalling it after he had been 
brought in, and having it then read.—Gaussin 
v. State. Ind., 92 N. E. 651. 

37. Death—<Action for Wrongful Death.—It 
is no defense to an action for wrongful death 
that another was also in fault for the tortious 
act.—Trauffler y. Detroit & Cleveland Nav. Co., 
181 Fed. 256. . 

38. Cause of Death.—Where, in an action 
for negligent death, a physician testified that 
decedent died, from pneumonia, evidence that 
pneumonia resulted from injuries negligently 
inflicted was admissible-—San Antonio Gas & 
Electric Co. y. Ocon, Tex., 130 S. W. 846. 

39. Deeds—Consideration.—At common law, 
a pre-existing debt is sufficient consideration 
for a deed.—Lehrenkrauss v. Bonnell, N. Y., 
92 N. E. 687. 

40. Fiduciary Relations.—Where a _  fidu- 
ciary relation exists, equity will set aside a 
conveyance, unless the grantee shows the per- 
fect fairness of the transaction.—Thiede v. 
Startzman, Md., 77 Atl. 666. 

41. Easements—Express Grant. — Grart in 
doubtful language held to be construed by the 
court to determine whether it is of a perman- 
ent interest running with the land constituting 
an easement, or only a personal privilege affect- 
ing the rights of the parties.—Lehigh & N. E. 
R. Co. v. Bangor & P. Ry. Co., Pa., 77 Atl. 552. 

42. Election of Remedies—Replevin.—Where 
plaintiff brought replevin for corn, some of 
which was matured and standing in the field, 
and the balance gathered and cribbed, he treat- 
ed it all as personalty.—Wattenbarger vy. Hall, 
Okl., 110 Pac. 911. 

43. Eminent Domain—Public Service Cor- 
porations.—Rights of public service corpora- 
tions asserted under eminent domain laws 
should be strictly construed.—Sylvester vy. Su- 
perior Court for Benton County, Wash., 111 
Pac. 19. 


44. Equity—Fiduciary Relations,—Where a 
fiduciary relation exists between the parties, 
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equity will interpose to prevent one from strip- 
ping himself of his property.—Thiede v. Startz- 
man, Md., 77 Atl. 666. 

45. Pleading.—To determine whether it is 
multifarious, each pleading must be tested on 
the facts alleged therein; there being no uni- 
versal test.—Ruhe v. Ruhe, Md., 77 Atl. 797. 

46. Estoppel—Mortgage.—Remaindermen rec- 
ognizing a deed by the life tenant purporting 
to convey the fee held entitled to foreclose a 
purchase-money mortgage given to the life ten- 
ant which they inherited.—Nielsen v. Central 
Nebraska Land & Inv. Co., Neb., 127 N. W. 897. 

47. Pleading.—Estoppels must be specially 
pleaded and proved.—Madison Supply & Hard- 
ware Co. v. Richardson, Ga., 69 S. E. 45. 

48. Evidence—Chattel Mortgages.—As_ be- 
tween the parties, an insufficient description in 
a chattel mortgage may be clarified by extrinsic 
evidence.—Swayne vy. Tillotson, Iowa, 127 N. W. 
667. 

49. Explosives—Public Nuisance.—Blasting 
stone in quarries, and thereby casting rock on 
surrounding property and highways, held a 
nuisance at common law and under Burns’ 
Ann. St. 1908, § 2440.—Keefer v. State, Ind., 92 
N. E. 656. 

50. False Imprisonment—Defenses.— When a 
peace officer or a private person is sued for un- 
lawful arrest for a misdemeanor, they must 
show, not only that the misdemeanor was com- 
mitted, but that the person arrested committed 
it—Gold v. Armer, 124 N. Y. Supp. 1069. 

51. False Pretenses—Representation of Sol- 
vency.—A representation of solvency is a dec- 
laration that the party has property sufficient 
to pay all his debts and one about to be in- 
curred.—Christian v. State, Ga., 69 S. E. 29. 

52. What Constitutes.—An essential requi- 
site of the offense of cheating by false repre- 
sentations is that the person shall know that 
the representations are false.—Hester v. State, 
Ga., 69 S. E. 31. 

53. Federal Courts—New Trial.—In the fed- 
eral courts, the ruling of the trial court on a 
motion for new trial is a matter of discretion, 
not affected by the conformity statute nor the 
state practice.—Latchtimacker v. Jacksonville 
Towing & Wrecking Co., 181 Fed. 276. 

54. State Statutes.—State legislation con- 
flicting with the distinction between law and 
equity as observed in federal courts is unen- 
forceable.—Kansas City Southern Ry. Co. v. 
Quigley, 181 Fed. 190. 

55. Fire Insurance—Earthquakes.—A policy 
insuring against loss by fire held as regards 
earthquakes to except only loss occasioned di- 
rectly by them.—Pacific Heating & Ventilating 
Co. v. Williamsburgh City Fire Ins. Co. of 
Brooklyn, Cal., 111 Pac. 4. 

56. Food—Right to Prohibit Sale.-—The sale 
of oleomargarine as such, is not unlawful, and 
could not be constitutionally prohibited.—Peo- 
ple v. Clark, 124 N. Y. Supp. 1023. 

57. Fraud—Presumptions.—Fraud is never 
presumed, but must be proved.—Real Estate 
Trust Co. of Philadelphia v. Wilmington & N. 
Cc. Electric Ry. Co., Del., 77 Atl. 756. 

58. Sufficiency of Evidence.—Where one 
will be the sole beneficiary of a fraud, a less 
amount of evidence of his participation there- 
in is safficient to support a finding that he was 
a party thereto than in a case where the party 
sought to be charged was not interested in the 




















subject-matter, or where the visible actor had 
himself some end of his own to serve.—Blais- 
dell v. Davis Paper Co., N. H., 77 Atl. 485. 


59. Frauds, Statute of—Contract for Sale of 
Land.—Though authority of agent to contract 
for sale of land must be in writing, it may be 
ratified by the principal—Matteson v. United 
States & Canada Land Co., Minn., 127 N. W. 629. 


60. Leases.—An oral lease of premises for 
less than one year is valid.—Dickinson Cream- 
ery Co. v. Lyle, Tex., 130 S. W. 904. 

61. Operation.—Conceding that a contract 
relating to a patent license is subject to the 
statute of frauds, it is only the continuing ob- 
ligations which are affected, and not the effect 
of the license while unrevoked as a defense 
against a charge of infringement.—Rowland v. 
Biesecker, 181 Fed. 128. ‘ 

62. Part Performance.—The making of 
valuable permanent improvements on land by 
the purchaser under a verbal contract to con- 
vey held to be the strongest and most un- 
equivocal act of part performance by which 
such a contract is taken out of the statute of 
frauds.—Henrikson v. Henrikson, Wis., 127 N. 
W. 962. 

63. Promise to Convey Land.—An oral 
promise of a purchaser at foreclosure sale to 
reconvey the property, not reduced to writ- 
ing, was void under the statute of frauds.— 
Riker y. Comfort, 124 N. Y. Supp. 1106. 

64. Fraudulent Conveyances—Preferences.— 
An insolvent may exercise a preference in dis- 
posing of his property in the payment of one 
bona fide creditor, to the exclusion of another. 
—Abe v. Summerville, Ind., 92 N. E. 658. 

65. Right to Reconveyance.—One who has 
conveyed property to avoid anticipated claims 
cannot invoke the aid of equity to obtain a re- 
conveyance.—McGuire v. Murray, Me., 77 Atl. 
692. 























66. Game—Prohibition of Shipment Out of 
State.—A state or territory has authority to 
provide by legislation that wild game, such as 
quail, shall not be shipped out of the state or 
territory even though the game was _ killed 
during the open season.—Rupert Vv. United 
States, 181 Fed. 87. 

67. Gaming—Recovery of Stake.—Money 
wagered on a horse race may be recovered by 
the depositor from the stakeholder on demand 
before payment to the winner.—Ward Vv. Holli- 
day, Neb., 127 N. W. 882. 

68. Gas—Regulations.—A corporation § sup- 
plying illuminating and heating gas to the 
citizens of a city may adopt reasonable rules 
for the conduct of its business applicable to all 
consumers alike.—State v. Seattle Lighting Co., 
Wash., 110 Pac. 799. 

69. Gifts—Revocation by Death.—If a check 
Was presented as a gift without consideration, 
death of the donor before the check was paid 
would revoke the gift.—Cox’s Ex’r. v. Walker, 
Ky., 130 S. W. 984. 

70. Grand Jury—Plea in Abatement—A plea 
in abatement, alleging illegality in the method 
by which the grand jury was drawn, is not 
sustained, where the evidence does not disclose 
that accused could not have raised the objec- 
tion before the indictment was found.—Brown 
v. State, Ga. 69 S. E. 37. 

71. Guaranty—Construction of Contract.— 
The important question for determination in 
construing guaranty contracts is the intention 
of the parties.—Sentinel Co. v. Smith, Wis., 127 

. W. 943. 

72. Homestead—<Assignment to Widow.—In 
assigning a homestead to the widow, the value 
of the homestead at the time of the death of 
the husband should be considered, and not its 
enhanced value created by the industry of the 
widow.—tn re Jurgens’ Estate, Neb., 127 N. W. 
885. 

73. Homicide—Instructions.—It is prima fa- 
cie error to instruct that provocation by words, 
threats, menaces, and contemptuous gestures 
shall in no case free the person killing from 
guilt of murder, and whether it is error in a 
particular case depends upon the facts there- 
of.—Brown vy. State, Ga., 69 S. E. 45. 
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74. Husband and Wife—Action for Alienation 
of Affection—Defendant, in an_ action for 
alienating a husband’s affections, held not en- 
titled to a bill of particulars.—HjJiason v. 
Draper, Del., 77 Atl. 769 


75. Liability of Husband.—A husband held 
primarily liable for medical services rendered 
his wife-——Thrall Hospital vy. Caren, 124 N. Y. 
Supp. 1038. 


76.——Right to Consortium.—The right to the 
consortium of the husband was recognized at 
common law as a right inherent in the wife, 
though not then enforceable in an action at 
law.—Eliason vy. Draper, Del., 77 Atl. 572. 


77.——Suretyship of Married Woman.—A bank 
discounting negotiable paper with knowledge 
that a married woman signed it as surety could 
not hold such woman liable thereon.—Baker v. 
Owensboro Savings Bank & Trust Co.’s Receiver, 
Ky., 130 S. W. 969. 


78. Injunetion—lIrreparable Injury.—W here 
the extent of a prospective injury is uncertain 
or doubtful, so that it is impossible to ascer- 
tain the measure of just reparation, the injury 
is irreparable in a legal sense, so that injunc- 
tion will lie to prevent it.—Charles C. Wilson 
& Son v. Harrisburg, Me., 77 Atl. 787. 

79. Imtoxicating Liquors—-Licenses.—An ap- 
plicant for a liquor license must be competent, 
willing, and intending to carry out the business 
himself.—In re McDonald, Neb., 127 N. W. 888. 

80. Judgment—Consent Judgment.—A judg- 
ment by consent cures all errors except those 
resulting from lack of jurisdiction which par- 
ties could not confer by a recorded agreement, 
and it is no objection that pleadings do not sup- 
port relief granted.—Parks v. knox, Tex., 130 
S. W. 203 

81. Judicial] Sales—Confirmation.—The _ con- 
firmation of a judicial sale will not be denied 
because of a probable unnamed purchase at a 
higher price.—Central Trust & Savings Co. -v. 
Chester County Electric Co., Del., 77 Atl. 771. 

82. Landlord and Tenant—Landlord’s Lien.— 
A landlord’s lien attaches to the whole of his 
tenant’s crop, and not merely to a part of it.— 
Madison Supply & Hardware Co. v. Richardson, 
Ga., 69 S. 5. 

83. Liability of Lessor.—A _ lessor held 
answerable in damages to the lessee for injuries 
to the premises arising from the culpable negli- 
gence or deliberate act of the lessor.—Stanton 
v. Lapp, Md., 77 Atl. 672. 

84. Lareeny—Possession of Stolen Goods.— 
The finding of recently stolen goods in the po- 
session of another held to raise a presumption 
that such person is the thief.—State v. De 
Luca, Del., 77 Atl. 742. 

85. Libel and Slander—Burden of Proof.— 
Plaintiff need not prove the falsity of libel; it 
being for defendant to justify by showing truth 
of the statement.—Mann y. Dempster, 181 Fed. 
76. 

86. Life Estates—Subjection to Debts.—The 
interest of a life tenant may be subjected to 











‘his debts by a judgment directing that the land 


be rented out until the debt is paid or he dies. 
—Redman v. Hubbard, Ky., 130 S. W. 955. 

87. Life Insurance—Duty of Agent.—The po- 
sition of a life insurance agent taking out a 
policy in the company on his own life requires 
that he should act in good faith in the obser- 
vance of the company’s rules and regulations 
relating to delivery of policies.—Powell v. 
North State Mut. Life Ins. Co., N. C., 69 S. E. 
12. 

88. False Representations by Agent.— 
Where the fraudulent representations made by 
a life insurance agent as to the terms of the 
policy were not believed by the purchaser, he 
could not recover on the strength of such 
misrepresentations.—Frazell y. Life Ins. Co. of 
Virginia, N. C., 68 S. E. 912. 

89. Fraternal Benefit Societies—An asso- 
ciation issuing policies of insurance, but hav- 
ing no ritual or initiation, held not a fraternal 
beneficial association.—Heralds of Lberty  v. 
Bowen, Ga.. 68 S. E. 1008. 

90. Rescission After Death.—Insurer. not 
having ascertained facts entitling it to forfeit 
a policy until after insured’s death, held still 














entitled to take advantage thereof or waive it. 
—American Cent. Life Ins. Co. v. Rosenstein, 
Ind., 92 N. EF. 380. 


91. What Law Governs.—Where an insur- 
ance policy issued by a New York insurance 
company was negotiated in Missouri, it should 
be yom tos as to insured’s right to change 
the beneficfary according to the Missouri law. 
—Haven vy. Home Ins. Co., Mo., 130 S. W. 73. 


92. Limitation of Actions—Suspension of 
Statute.—Where a statute creating a liability 
for wrongful death requires a suit to be 
brought within a specified time, the limitation 
affects the right, and not the remedy, and is 
not affected by other statutes suspending limi- 
tations.—Kavanagh y. Folsom, 181 Fed. 401. 


93. Malicious Prosecution—Nature of Action. 
—In an action for malicious prosecution, plain- 
tiff is bound to prove the prosecution alleged, 
and that it was malicious, without probable 
cause, and terminated in his favor, and caused 
= damage.—Plummer y. Collins, Del., 77 Atl. 





94. Mandamus—Grounds.—If the trial judge 
errs in refusing to grant an order of appeal, 
mandamus will lie to compel him to correct his 
mistake -and invest the appelate court with jur- 
isdiction.—Communy y. O’Sullivan, La., 53° So. 





95. When Granted.—Mandamus will not is- 
sue if relator does not show clear legal right 
to performance of the duty sought to be en- 
igual ni es v. Ramser, Neb., 127 N. W. 


96. Master and Servant—Duty to Instruct 
Servant.—If a servant is advanced to a higher 
position, involving unusual and unknown haz- 
ards, the master should exercise reasonable care 
to warn him of such dangers.—Olson v. Ne- 
braska Telephone Co., Neb., 127 N. W. 916. 

97. Fellow Servants.—An employee in a 
suit department of a department store held not 
= oe —_— department of labor as the opera- 
or 0 e passenger elevator.—Judd v. Letts, 
Cal., 111 Pac. 12. . 

98. Injury to Servant.—The risk of injury 
to a brakeman by falling between cars while 
switching is a risk incident to the service, and 
yes SS is re ge Pe an injury so sus- 
ained.—International & G. N. R. Co. v. Temple, 
Tex., 130 S. W. 850. ” ait 

99. Negligence of Independent Contractor. 
—An owner of a building is not liable for 
negligence of an independent contractor in the 
manner of doing contract work.—Bellamy v. F. 
A. Ames Co.. Ky.. 130 S. W. 980. 


100. Mechanics’ Liens—Erection of Buildings. 
—Where one contracts to furnish cut stones 
for a building, and is to have no part in the 
erection, his employees have no lien on the 
building for preparing the stones.—Munroe v. 
Clark, Me., 77 Atl. 696. 


101. Set-Offs—Where a manufacturer de- 
livers to a contractor a heating plant to install 
in a building, the owner, damaged by defects, 
may set off the damage against the lien of the 
manufacturer.—American Radiator Co. v. Mec- 
Kee, Ky., 130 S. W. 977. 

102. Mortgages—-Foreclosure.—The owner of 
land held bound to pay the taxes, and he can- 
not defeat a prior mortgage by purchasing the 
property at a tax foreclosure sale.—Nielsen v. 
ee Land & Inv. Co., Neb., 127 

















103. Life Estate.—The life estate of a hus- 
band acquired on the death of his wife owning 
separate property conveyed by mortgage to se- 
cure hig debt held subject to the lien of the 
deed.—Dearing v. Jordan, Tex., 130 S. W. 876. 

104. Municipal Corporations—Police Power. 
—An ordinance passed in the exercise of the 
police power will be upheld unless wholly ar- 
bitrary and unreasonable.—City of Rochester 
ee Milling Co., N. Y., 


105. Negligence—Fellow Servants.—The mas- 
ter of a vessel and members of his crew are 
not fellow servants in such sense that his neg- 
ligence in the navigation of the vessel is im- 
putable to them.—Trauffier vy. Detroit & Cleve- 
land Nav. Co., 181 Fed. 256. 
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106. Parent and Child—Advancements.—A 
conveyance from parent to child held presum- 
ably a gift to the child by way of advance- 





ment.—Landrum y. Landrum, Tex., 130 S. W. 
907. 
107. Custody of Child.—On death of parent 





to whom custody of a minor is given by divorce 
decree, held the right of the other parent, un- 
less disqualified, attaches.—Wilson v. Mitchell, 
Colo., 111 Pac. 21. 

108. Partitioa—Decree for Petition.—The 
rights of lien creditors of a tenant in common 
are not affected by conveyance by him after 
decree for partition.—In re Miller’s Estate, Del., 
77 Atl. 773. 

109. Patents—Chemical Compound.—A chem- 
ical compound in a new form may be patent- 
able, where, by reason of its greater purity or 
efficiency or of its comparative cheapness, it is 
made a commerciai instead of merely a labora- 
tory product.—Union Carbide Co. v. American 
Carbide Co., 181 Fed. 104. 

110. Contributory Infringement.—One who 
made and sold apparatus used and designed for 
use in recharging patented acetylene gas tanks, 
in violation of the restrictions under which 
they were sold, held chargeable with contribu- 
tory infringement of the patent.—Commercial 
Acetylene Co. v. Autolux Co., 181 Fed. 387. 

111. —Designs.—A design is patentable if 
it presents to the eye of the ordinary 
observer a different effect from anything that 
preceded it, and renders the article to which it 
is applied pleasing, attractive, and popular, 
even if it is simple, and does not show a wide 
departure from other designs, or if it is a 
combination of old forms.—-Phoenix Knitting 
Works v. Bradley Knitting Co., 181 Fed. 163. 

142. New Combination of Old Elements.— 
Where a new combinaton of old elements in a 
patented device is immediately recognized as 
overcoming a prior defect, and goes into gen- 
eral use, it is persuasive evidence of inven- 
tion.—Eagle Wagon Works v. Columbia Wagon 
Co., 181 Fed. 148. 

113.——Reissues.—A reissue patent cannot be 
defeated by a patent to another issued before 
the reissue but after the original patent on 
which it is based.——American Bank Protection 
Co. v. Electric Protection Co., 181 Fed. 350. 

114. Validity and Infringement.—Where a 
patented combination is operative in itself, in- 
fringement is not avoided by the use with it of 
an auxiliary device which increases its efficien- 
cy.—Matchette v. Streeter Bros., 181 Fed. 380. 

115. Principal and Surety—Discharge of 
Surety.—A surety on a note held not released 
by the pavee’s acceptance of a renewal note.— 
Corydon Deposit Bank v. McClure, Ky., 130 S. 
W. 971. 

116. Railroads—Occupation of Street.—Un- 
lawful occupation of a street by a raifroad con- 
stitutes a public nuisance.—Sylvester v. Su- 
perior Court for Benton County, Wash., 111 Pac. 
19. 

117. Release—Consideration.—Smallness of 
consideration held not ground for annulling re- 
lease, where evidence conclusively shows that 
it was not procured by fraud.—Anderson _y. 
Mever Bros. Drug Co., Mo., 130 S. W. 829. 

118.——Marriage Promise.—A release by a 
woman of her claim for damages for breach of 
a promise of marriage is not binding on her 
where it was made without consideration.— 
Fisher v. Barber, Tex., 130 S. W. 871. 

119. Removal of Causes—Suits Removable.— 
A suit by an individual against a_ telephone 
company for a penalty under Act Tenn. 1885, 
ec. 66, § 11, held removable to the federal courts. 
—Gruetter vy. Cumberland Telephone & Tele- 
graph Co., 181 Fed. 248. 

120. Sales—Rescission by Buyer.—Rescission 
by a purchaser must be of the whole contract, 
so an offer to restore part of the goods and pay 
for others disposed of is not enough, unless 
those disposed of be shown to be worthless.— 
Continental Jewelry Co. v. Pugh Bros., Ala., 53 
So. 324. 

121. Set-Off and Counterclaim—Recoupment. 
—In a suit to recover for repairs made on a 
boat. the owner may recoup for any damage or 
loss by reason of plaintiff's not performing his 


























work according to contract.—Webster v. Beebe, 
Del., 77 Atl. 769. 

122. Specific Performance—Location of Rail- 
road Division Point.—Specific performance of 
a railroad’s contract to maintain a division 
point at M. would not be allowed where to do 
so would impose a burden on interstate com- 
merce, prevent a compliance with the hours of 
labor law, create congestion. of traffic, and in- 
flict irreparable loss on the railroad company. 
—Kansas City Southern Ry. Co. v. Quigley, 181 
Fed. 190. 

123. Statutes—Implied Repeal.—While the re- 
peal of a statute by implication is not favored, 
it is recognized and the intention of the legis- 
lature on the subject when ascertained, gov- 
erns.—In re Gopsill’s Bstate, N. J., 77 Atl. 793. 

124. Street Railroads—Operation of Cars.— 
A motorman may expect that a driver will not 
drive in front of an approaching car, and he 
need not give warnings until it is apparent 
that the driver is intent on going on the track. 
Stern v. Brooklyn Heights R. Co., 124 N. Y. 
Supp. 1043. 

125. Taxation—Levy.—A tax levy in a city, 
within the limits of the charter, to raise funds 
to defray current expenses, held not invalidat- 
ed if expenses for that year exceeded the funds 
to be raised by such levy.—McCord v. City of 
Jackson, Ga., 69 S. E. 23. 

126.— Tax Titles—Where a whole tract is 
sold for taxes, and on the same day a portion 
thereof is also sold, the holder of a tax title 
from the county, buying in the land for the 
whole tract, takes title as against the holder of 
a deed to the small tract.—Taylor v. Taylor, 
Pa., 77 Atl. 663. 

127.——Unseated Lands.—The title to oil, gas, 
and minerals may be severed from the grant of 
the surface of unseated land, and be separately 
taxed if they have taxable value.—F. H. Rock- 
well & Co. v. Warren County, Pa., 77 Atl. 665. 

128. Telegraphs and Telephones—fFailure to 
Deliver Message.—That one party may at will 
put an end to a continuing contract does not 
destroy the right to substantial damages 
against a telegraph company, whose negligence 
eaused its discontinuance.—MeMillan y. Western 
Union Telegraph Co., Fla., 53 So. 329. 

129.——_Failure to Render Service.—A_ tele- 
phone company is not bound to render service 
to a nonsubscriber, unless it is paid or tender- 
ed the tolls, or service is demanded under con- 
tract conditions which would secure to the 
company its charges.—Jones Vv. Cumberland 
Telephone & Telegraph Co., Ky., 130 S. W. 994. 

130. Tenaney in Common—Improvements by 
Tenant.—Independent of statute, the general 
rule is that a tenant in common cannot recover 
at law against his co-tenant for improvements 
made upon the common property.—Henrikson v. 
Henrikson, Wis., 127 N. W. 962. 

131. Torts—Law Governing.—In actions of 
tort based on negligence resulting in death or 
personal injury, the right of recovery must be 
determined by the law of the state where the 
injury was inflicted.—Smith v. Southern Ry. Co., 
8. C.. 69 S. EB. 18. 

132. Trade-Marks and Trade-Names—Unfair 
Competition.—Though the patentee of a device 
loses the exclusive right to manufacture on ex- 
piration of the patent, he is entitled to protec- 
tion against unfair competition.—Westcott 
Chuck Co vy. Oneida Nat. Chuck Co., N. Y., 92 
N. E. 639. 

133. Usury—Elements.—To constitute usury, 
there must in fact be a loan of money or its 
equivalent.—Real Estate Trust Co. of Phila- 
delphia v. Wilmington & N. C. Electric Ry. Co., 
Del., 77 Atl. 756. 

134. Vendor and Purchaser—Remedies of 
Purchaser.—Where defendants contracted to 
sell a tract, but did not have title to a road 
running across it, they did not have a market- 
able title to the tract, so that the purchaser 
could recover a deposit and expenses incurred 
in making the contract.—Schaefer v. Hilliker, 
124 N. Y. Supp. 1014. 

135. Waters and Water Courses—Ownership 
of Ice.—The test of the title to ice on a stream 
is the ownershinv of the soil over which it forms. 
—Charles C. Wilson & Son v. Harrisburg, Me., 
77 Atl. 787. : ‘ 
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